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. INTRODUCTION

'f épphcatnon for exemption was postmarked IMENNER; Your trust document

:501(c)(3) and sectlon 509(a)(3) of the Code.

. '_X
"

) i'i Section 2.5 of your trust agreement provides that in the event that you do not
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We have considered your application for recognmon of exémption from federal
ihcome tax under section 501(a) of the. Internal Revenue Code as an organization

: 'descnbed in section 501{c)(3). Based on the information submited, we have concluded
i }that you.do not qualify for exemption under section 501(0)(3) e have separately
: uconsldered whether you qualify as a supporting organization ungder section 509(a)(3).

'Based .on: the information submitted, we have concluded that y do not qualify as a.

E 3upport1ng orgamzatxon‘under section 509(a)(3). The hasis for gur conclusion is set
'.forth below : .

e R P Z"yf"‘ S e

You are a trust created under -a trust document dated

Your

states that the situs of your trust is the state of- and the trust shall be govemed by
£the laws of that state. Your trust document's “purpose” clause provides that you were
orgaruzed for the purpose of establishing an organization that is|described in section

obtain tax-exempt status under sections 501(c)(3) and 509(a)(3) of the Code, the assets °
{of the trust shall go to the Y family, as defined hereinin, aq a contingent |

Section 3.1.2 of your trust document describes the trust

L mbers of the board as
consisting of two membérs from the class;consisting of

and NI




5 -and their descendants {the '_ Family’). Accordmg

this. provision of your-- -

_ tmst document deﬁnes ‘S Family” for purposes of: sec’ao 2.5,

... You reported in your lefter: of _ that in addm nto an onglnal .
:'oontnbu’uon of S in cash made in. yaur only other activity has

- :been execution 'of @ promissory note to ? ‘The Note promises that
- willrepay the sum of § with interest from SN
© lonthe:unpal pnncrpal at the rate of 4.5 percent per year for five years. The:note was

L “Signed by . an agent forfElEp and the brother o one of your
" igoard members. Your goveming board approved the investment with restnctions

. gregardmg the repayment of the principalin five years and- pay
rf any. mterest payment is not paid when due.

Cilaw

[

‘Section 501(a) of the Code provides, in part, that organizations described in

section. 501(c).are exempt from:federal income tax. ‘Section

% rehgrous -charitable, scientific, testing for public safety, literary,
~“!pOurposes, no part of the net eamings of which inures to the b

i shareholder or individual..
L

E i Sectlon 1.501 (c)(3)-1 (a)(1) of the Income Tax Regulatxon
. jan organization to.be exempt under section 501(c)(3) of the ¢
= orgamzed and aperated excluswely for.one or more of the pu

" Isection.- If an orgamzatron fails to meet either the organlzataon

- not exempt

o descnbes. in part, an organization that is organized and operat

{c)(3) of the Cede
exclusively for

r educational
nefit of any pnvate

provides that in order for
je it mustbe both -
ses specified-in-such

| or operational test, itis -

~ Sectlon 1.501(c)(3)-1 (b)(4) provides.that an orgamzatron i not organlzed
i exclusrvely for one or more exempt purposes unless its assets pre dedicated to an-
. | exempt purpose. An organization’s assets will not be consider

to meet the

. orgamzatlonal test if its: articles or law of the State in which rt was created provrde that -

.pits assets would, upon dissolution, be distributed to its membe

or sharsholders.

: §.j Sectlon 1 501(c)(3)-1 (e)(1) of the regulations provides thaf an organization wili be

regarded as “operated excluswely‘ for-one or more exempt purposes only if it engages

gt par‘t of. rts activities is not in furtherarice of an exempt purpose

Sectxon 1.501 (c)(3)-1(c)(2) of the regulations provides that an organization is-not - '
operated excluswely for one or more exempt purposes. if its nef ‘eamings inure in whole .

o pnmanly in‘activities which accomplish one or more such exemipt purposes specified in
'2 .sectxon 501(c)(3). An-organization will not be so regarded if more than an insubstantial .

nt in full upon demend .

poid




Or in part to the benefit of pnvate shareholders or mdeuals

; Sectlon 1 501(c)(3)-1(d)(1 (i) of the regulatnons prowdes that an organizationis -
Lo not orgamzed exclusively for.any of the purposes specified in.sgction 501(c)(3) unless.it -
- [serves public rather than private Interests. Thus, to meet the requirement of this :
~ +$ubdivision, It is'necessary for an organization to establish thatlit is not organized or .
o operated for the benefit of private interests such as designated jindividuals, the creator,
- lior his: family, shareholders of.the .organization, or persons con olled director or
tmdnrectly. by stich pnvafa mterests

|

" In BetterBusiness Bureau v.. Uruted States, 326:U.S. 270 (1945), the Supreme
o i Court stated that the presence of a single nonexempt purpose, {if substantial in nature, -
il preclide exemption under section 501(c)(3) of the Code,’ rdiess of the number
or Importance of statutorily exempt purposes. Thus, the-operational test standard
: prohlbmng a substantial:nonexempt purpose is broad enough 19 include inurement,
.- pnvate ‘bénefit, and operatuons that further nonprofit goals outs e the scope of section
P 501 (c)(3) :

Rév. Rul. 68-489, 1968-2 C B. 210, holds that an organ
‘ lts exemption under section 501(c)(3) of the Code, even thoug
t nonexempt organizations, provided it retains control .and discr
& funds for,section 501(0)(3) purposes. The revenue ruling state
By organlzatxon ensures use of the funds for, section 501(c)(3) pu
-. idistributions to specific: pro;ects that are in furtherance of is.0

tion will not jeopardize
it distributes funds to
jon over use 6f the

that the exempt

ses by limiting

exempt purposes. . It
retams control and discretion as to the use of the funds and mgintains records
'=<..;,-‘estabhshmg that the funds were used for:section 501(c)(3) pun S.

A Irj Best L ock Corporation’y. Comimissionsr, 31 T.C. 62011959), the court upheld
the demal of an organization:that loaned funds to members of the founder's family,-even
' though the loans were repaid. The.court.determined that loans to family members and
- ‘unsecured loans to friends of the founder and his family promo ed private rather than

chantable purposes. .

: E : An:P.L.L. Scholarship v. Commnss»oner 82T.C. (1 984)

ot bmgo at-a barfor the avowed purpose ofjraising money for.
tinciuded the bar owners, the! bar's accountant, also a director of the bar, as well as two

b players The board was self:perpetuating. The Court reasoned that since the bar

4 owners controlled the orgamzaﬂon and appointed the organization’s directors, the

actxvmes ‘'of the-organization could be used to the advantage of]the bar owners. The

larships. The board .

and no- payments were. gomg to the bar. The Court was not uaded.

N \

organization operated .

s organrzatlon claimed that it was independent because there was separate accounting - .:




[

LA i'eallstnc look at:the operaﬁons of these two entitiee hdwever, shows.

: i . thatthe activities iof the taxpayer:; and the Pastime Lounge were so

" interrelated- as f0.be functionally inseparable. Separate ccountings of
- receipts and dlsbursements do not change that fact.:

! An orgamzamn is not. operated exclusively for chantabl . purposes, and thus will

SRt not qualify for exemption-uader section-501(c)3), if it has a'single non-charitable

. purpose-that is substantiat in'nature. This is true regardless of the number or.

vv_- limportance of the ‘organization's charitable purposes. Befter Business Bureau v. Umted
" }States, 326'U S. 278(1945). Stevens Bros. Foundation, Inc. v.|Cominissicner, 324 F.2d

1633 633 (8th:Cir. 1963), affg. 39 T.C. 93 (1962), cert. denied, 376 U.S. 969 (1964).

. . 4 constltutes such a substantial nonexempt purpose: Old Dominion Box Co., Inc. v.

. Analysns and Conclusmn

: ) . texclusively for exempt purpeses if more than an lnsubstantlal
- ',‘nn furtherance of an exempt purpose

..—-—v,'-—-,

Unrted States 477 F 2d 340 (4th.Cir. 1973) cert. demed 413 U.S..910 (1973).

. In orderto qualify for exemptlon under section. 501(cX3) of the Code, you must
:,..'astabhsh that you are organized and operated exdlusively for religious, charitable, or

.educational purposes-and that:no. part of your net eamings inure to the benefitofa
+}'privafe individual or shareholder. An organization will not be regarded as being operated .

- ;sense, to be-incidental, the- private-benefit must be a.necessary ncomitant of the activity

. | purposes of cleaning and maintaining a lake without providing
* yiproperty. owners. In. the, quantitative sense, to be incidental, the

', 4 interest. The file does- not indicate how'you arrived at the in
" vTherewas no collateral on the loan other than a promise to pay, and the interest rate

. {entities. . Your trustee-and your board, two of whom are donors
b person over whom they had influence. due to friendship or common business interests,

e s !
1
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- that benefits the public:at large; i.e., the benefit to the public
“necessarily benefiting private. nndmduals See, e.g., Rev. Rul. 7
Whlch it was found that it would be:impossible to accomplich the orgen

nefit to private interests
P must not be substantial'in the. context of the overall public benefif conferred by the activity. .

§:§' " Tobe quahtatlvely incidental, the private benefit to the must be a

i necassary concomitant of the activity that benefits the public atlarge. On SR -
- you made an’ unsecured loan of $ N to at 4.5 percent
amounts on the loan.

nds to unsecured
and at least one other:

{ does notiseem to reflect the degree of risk inherent in loaning

authorized the loan. All these factors indicate that the loan was|not made at an am's

|
It
{

; 1, Operatmg for the beneﬂt of private parties who are not membets of a charitable class . .- ‘

p}artofutsacuvmesnsnot . Y

!:'-{f" . anate benefit-has both. quahtatwe and quanﬂtatlve con tat:ons In the qualitative i

nnot be achieved without *:

186, 1970-1 C.B. 128,in : " ° :
mation's sharfable -~ -

nefits to certain private - i

length basis. As lndﬁcated in. Best Lock Comora’uon V. Commnsnoner. supra, unsecured SRR




R ' ' ) ) o
'floans to other entities mlght also be consxdered as bemg madeifor the personal

; rnecessary concomitant of the activity benefiting the publlc atla
o beneﬁt 13 ‘not-qualitatively incidental. . _

i ln order to be. quantrtat:vely incidental, the private-benefit must be lnsubstantlal m'-

| purposes of the, founder; Therefore, the private benefit has been shown to be a
ge,.and the private

o ithe . oontext of the overall public benefit. The SEINER Family has the benefit of dominion

% rand control over the. trust, which. loaned: money to a-for-profit professional business at.
f)elow rnarket interest. rate and . provided fittle or .no benefit to ;

!'ymeasured In the oontext of the overall public benefit conferred this pnvate beneﬁt is not' e

o msubstantlal -

- Furthermore unlrke the organization in Rev. Rul;

I'Similar to the organization in P.L.L. Scholarship v. Commissioner, supra, you are

I -fformed by yourdonors; controlled by your donors with a board pf directors selected by

S ‘ot have a community-based board: of directors nor conflict:of interest provnsnons in your..

; your donérs and your actxvmes can:be used to the advantage of your donors. You do

’bylaws that will supervise or safeguard your program: and. ensufe that you are operated

';'{ Therefore you are:not operated exclusively for exempt’ purpos

for chantable purposes:, By making the unsecured loan of your ssets, your directors
allowed your net eamings to- inure fo the benefit of your foundefs and other persons.

i

; r;'.zlif in‘addition, we-are unable to rule that you, qualify for exemption from tax under; .
It sectlon 501(c)(3) of the Code based on the pertinent language Article 2.5 of your trust
‘ document provndlng a contlngent rema:nder“ in favor. of the ‘

Famlly

i.
'

| ; Ar’ucle 2.50f your trust document vxoloates the dedlca ion.of assets requrrement o
. .r in sectlon 1.501(c)(3)-1(b)(4).of the regulations since the “contingent remainder” in favor . -

“ ! of the QI Family will occur if you are:not recognized under|both section 501(c)3)

g and 509(a)(3) of the Code Thus, you.are not orgamzed exclu ively for charitable

rivate inurement to thie SN Family. Section 1.501(c)(3)-1(cX2) provides that an
rganization is not Operated exclusively for one or more exempt purposes if its net
amings inure in whole or in partto the benefit of private share ers or individuals. -
and are both directors of your or

| “of your erganization, the principal and income, can be returned;to the S Family

.-l

 under Article 2.5 by virtue of the contmgent reversion. You have not established that - -

your net eamings will not inure in whole. or in part to the beneﬁt of private shareholders

-public at large. When :

D you did not distribute. *
funds to‘a nopexempt entrty to carry on 501(c)3) purposes. You loaned SIS of |
T 9our ¢ash assets to a. nonexempt entity t0 promote the pnvate terests of your donors.

under the regula’uons L

Further the contmgent reversion contained in Artxcle 2 constitutes evidence of

nization. All of the funds_ i




f or mdrvxduaIs Thus you are not operated exclusively for chaniable purposes.

Secbon 509(3)(3)
mmooucr:orq '

r;l

We have also considered- your application for- supportmg

organization status

j ,, (non-pnvate fouindation status) under section 509(3)(3) of the Code.

f ;‘;.' " Section 509(a)(3)(A), in effect, describes as a public char

1 which Is-organized and at all fimes thereafter is operated excl
" ito perform the: functrons .of,.or to carry eut the purposes of one

: .2 iorganizations desciibed:in paragraph (1):and (2). The Trustis

under section 509(3)(3) under the “operated in connection with
rsectron 1.509(a)-4(1)(1).of the Income Tax Regulations. The “o
éontrolled by” orthe superwsed or controlled in connection wi

, an organization . .-
lvely for the benefit-of,

r more specrf' ied
sserting qualtﬁoetson
relationship provided in-,
rated, supervised or

operated in connection with™ secbon 509(a)(3) organization,-an applicant must sahsfy a.
f ,number of tests including (1).an Integral Part Test, a subpart iwhich is an

' attentiveness test, (2) a nondisgualified person control test, a

8 r)(ou fail these specific. tests for the reasens that foilow. -

)\TTENT!VENESS TEST: . R

!'3 The purpose of your orqamzatron Is to distribute substa
. to and for the use of various public charities. In you:: trust do
Hwilkhelp:the W . “primary charity”, camy
. ‘; perform its functions. Each year at least 35 percent.of the net i
rganization will be distributed to the primary charity.. This di

harity.will not represent a.substantial part of the pnmary cha

1 (3) an organizat fion test.

.-FACTS oL L L 1 ’

ialty all of yourincome -
snent youstet that you -

t its purposes and
come of your

v '“board" ‘which includes.a member appointed by the primary charity, will meet with
o i:governing board to establish the use of these distributions. “Yoli have proposed to

: support the.primary chanty’s Horseback erlng Pro;ect, whrch i
o programs budget B

i:’ ' In‘addition, each year 50- percent of the net income of yd
; ';dlstnbuted among desigriated charities listed on Schedule A of
. I-determined by your organization: Finally, your organization nig
C .neti income and of pnncxpal to such of the desngnated chanbes
o deterrnme X

s part of the “sport

ur organization will be
your trust document, as
y make distributions of

Lo " relationship.tests are - -
Co "not asserted by you and are’not: discussed in this letter: In ordérto be described as an-

3s your organization may-




|
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:orgamzatron coming under the “operated.in connection with”

that a supporting

Sectron 1 509(3)4(|)(3)(m)(a) of the Regulations: provrd : ‘
tus make payments of

;'y_rsubstantrally all of its: income to.or for the . use of one or more:pgblicly supported

i } orgamzatlons .and the amount of support received by one or-
C supported organizations is suffi cient to assure the attentiven
e ithe operations: of the- supporhnq organizations. in addition, a stibstantial amount of the:
. ,ﬁ‘total support of the. supportxng organization must go to.those p bhcly supported

: ;orgamzatrons that meet the attentiveness requirement-of this sybdivision with. respect to-

K ':Sz_ : Sectlon 1, 509(a)—4(|)(3)(m)(b) of the regulatlons provrd

ramount of support received by a publicly supported beneficiary
represent a sufficient part of the beneficiary’s total support, the
ih recelved froma supporting organization.may be sufficient {6 meet the requirements. of
i “this subdivision if it:can'be demonstrated that in order to-avoid Tj?

' case where either the supporting organization or the beneficiar
support received from the supporting orgamza’non for a; partrouﬂ
i 'even jf'such programor.activity is not the beneficiary organiza

‘ actrvrty so long as- such | program or activity is a substantxal one)

! meanmg of sectron 1 509(3)—4(1)(3)(11:)(b) of the regulations asf

f, - treated:as providing Y:with a sufficient portion of Y's to

re of such publicly

: such supporting orgamzabon. Except as:provided in (b) of this subdivision, the amount

‘ of support received by a publicly supported organization must represent a sufﬁcrent part o

of such orgamzatrons to

S of the orgamzatxon s total support so-as {0 assure such attentiveness..

that even where the .
organization does not
mount of support

e interruption of the -

r carrymg on of a particular function.or activity, the benef iciary organization willbe ’
1 suff c:enﬁy attentive tq the operatrons of the suppor’ung ‘organization. This may be the

i Z

i

x an- organlzatron descnbed in section 501(c)(3). pays G
: Income-to Y, @ museum. described in section 509(a)(2).
. responsiveness test descnbed in subparagraph (2) of th

" carrying on a chamber music series consisting of 12 per
- are performed for the general public free of charge at its
~ the expense involved in camnrying on these recitals, Y is g
- in¢omeifrom Xfor their continuation. Under these circur

.afttentweness to X's operations, even though the music
.‘part of Y's activities. ,

~

ar program or activity,

i ' [:xamp 2 (1) clsestion 1509(a)4(i)3)ii)(c) of the: regulp’nons demonstrates the

ollows

ver all of it annual net.
X meets the
s paragraph. In recent

- years, Y has: earmarked the income received from X'to Underwrite the cost of

formances a year which'
premises. Because of
ependent upon the
nstances, X will be

y organization:-earmarks

on’s primary programor .

| support to assure’Y’s
ries is not the primary. -




C L .Example 2 of’rhat same regulatxon provides.a very similar situation wherea .. .~
‘supporung organlzatxon paid over to:the supported. orgamza’aorj , a law school, the funds - .

| inecessary to endow a chair in intematronal [aw at the law school Without such funds,

. ' the law- school: mxght viot continue to mamtann the chaxr

rked gift which you- |
) of the regulations..

You wrll support the “Primary Chanty‘ by virtue ofan

éssertfabls within the parameters of section 1.509(a)-4(iX3Xiii
"t The garmarked.giit described to bénefit
. each year to the Horseback Riding Project. For fiscal years

o and Y it appears |
i I that the primary charity had total-income of S 2nd

, respectively.- Ina

;oD in WD and SYNERG in. W You assert that you
- and $- in. Y to supporl the' Horseback Rxdmg Project.

Section 1 509(a)—4( )(3)(11:)(!)) of the regulations contemplates a substantial -
N -ongomg program or substantial activity of long-term:duration: Both examples cited .
. vabove suggest that the programs using earmarked funds beé fot extended periods-of . -
'time;and ‘show that the;supported organization is deperident or] the continuous funding:. .
" Lof the- supporting organization. We believe that the total amount of. money that you will R
‘donate,.ié insufficient to show that the supported organization | dependent on your
5;'" ‘continuous: funding of the Horseback Riding Project. Although it appears that you .
S provnde about ten percent of the fotal support of the Horseback{ Riding Project, it is not

: :;vff clear whether the activities of the- -organization would be discortinued without: your

: support "Thus, you have not established:that you maintain a significant involvement in _

. - the.operations of the primary: charity. andithat the. primary cha
e for the type of. support that you provide. : _ SIS N
NEs The third way of determmlng whethier the amount of su rt received by a

ok ', pubhcly supported beneficiary organization is sufficient to ensufe the attentiveness of
+i-such orgamzatlon 1o thi operations of the supporting organizaton Is fo consider all the ,
. tpertinent factors, including the number of beneficiaries, the lem and nature of the .

?1"' irelationship between the beneficiary and. supportmg erganization and the purpose to

- whnch ‘the funds are put. In this case, there is no evidence or demonstrating that -

"has shown attennveness

'y
'

s a donation of funds . . . =

| Hetter dated WM, you. state that the Horseback Riding Project had total receipts * - -
| donate least $-m Rk

is dependent upon you e




¢ CONTROL AND ORGAN(ZAT!ONAL TESTS
FACTS

!‘ff. Ina letter dated - you state that you dnd not exist unti SRR
P '- when a contribution of $ Wil in. cash was made to. .open a bank account. An ~
+ * } additional contribution.of Al was made in Wl of which 5 Il was cash and oo
i [the remainder was- non-publicly-traded stock (5 Wi, Wl shares of
. .| $Wper share, the’ donor’s purchase pricg). In a letter dated
% ithat nejthér WD nor any. of his family members were a or or founder nor are

' jotherwise involved with You submitted information from the pnmary

vzchanty that it had income: of _m W and _

you sta'te f‘

Sl You:also reported in-your Ietter o
+ {'conducted is execution; of a.promissory note. On

term-unsecured demand note at 4. 5 percent interest per year i the amount of $‘—

to_ T

that the o lyachvuty that you have e ‘

rd makes no .
x ﬁ‘ dlrecuOns to the "Trustee as to dlstnbutnons to the desngnated n’nes the Trustee

iy Artlcle 2.4. provides that in the event the Trustee dete ines, in Trustee’s sole .
L and: comp!ete discretion, that the Trust fund is too small to ecogomically administer, . @ !
'i then; in such event, the Trustee shall distribute the Trust Fund jn its entirety outright and

| \free of trust to:such orgamzabon or organizations as described in Section 170(c)(2) of

g i the Code as the Trustee, .in Trustee's total and complete di jon, shall determine.

i Arhcle lll of your trust document establishes two mem' rs of the Board as

& ponsrstmg of family members of the substantial contributors, who are DPs. One Board
: .' member is appointed by the.primary charity. The other two members are initially named .
it Article: :3.1.3., but when a vacancy: shall occur with respect tothese two named . :

- ,'rmembers the: vacancy is filled by majority vote of the remamin Board.

- Fi nally, the- mmal Board of Duectors includes § | and his daughter




e e

ns under section
r of the fi nancral

i who as sub§tant1a1 contnbutors are drsqua!rﬁed o}
‘4946(3)(1 )(A) of the Code Nso rncluded rs_ ‘a-mem

 status under section *,

g Secuon 509(a)(3)C), in-effect, provides that publlc cha
_ y or rndrrectly by one

: ;509(3)(3) is precluded foran. orgamzation that is controlled di

i

4 ; regarded as a: drsqualrﬁed person rather than as a represen
Y supported orgamzatron :

' rf the drsqualrf ed persons by. aggregatmg thelr votes or positions of authonty e
! may require. such organization to:perform: any act which rgnrf' cantly affects rts S
‘i ... operations or may.prevent such organization from perfo ing such act. This & . .r
3 b7 ¥ includes; but is.not limited to, the right of a substantial oontnbutor or his Spouse D
: | « tgrdesignate annually the recipients, from amaony the p‘ SKLy ‘subiorted o
. Li iorganizations of the income attnbutable to h1s oontn i to the supporting -

R organization. . .

P Thus rf the- govemrng body. of a foundation is. composed of five trustees, none of -

. {1 . . whom has veto power over the actions of the foundation, and no more thantwo  *

R trustees are at. any-time drsqualrﬁed persons, such foundation will not be .

' i considered controlled; directly or indirectly, by one.of mare disqualified persons |

i - by reason of this fact alone. However, all pertrnent factd and circumstances . ' o

- including the nature, drversrly and income yield of an organization’s holdings, the' A

, ’ .‘length of time- partrcu(ar stocks, securities, or other assets are retained, and its.

i manner of exercrsrng its voting right with respect to stocks in which members of

N .the governing. body also have some interest, will be taken into consideration in- o
4b . determining whether a drsqualrt' ed-person doesrn fact directly control an oo

ifforgamzatrr)n T o C : RURRE
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; E'-‘ -Secbon 1 509(a)4(d)(4)(1) of the regulations provrdes in part that an orgamzatlon el

-} operated in connection with® must designate the * specrﬁed" supported organizations by : -

* iname. A:supporting organlzatxon which Hias one or more."specified” organizations

desngnated byiname in its articles wrll noh be considered as failing the test of being -

. torganized for the:benéfit of specif' ed” orgamzations»solely use its articles . . . (a)

;| Permita. publicly supporied orgamzatlon which is desighated by class or purpose rather

: ,than by name, to.be substituted for the publicly supported organization-or orgamzanons

| S deslgnated by nameiin, the. articles, but only if such substitution|is conditioned upon the -

1k }1. occurrence-of an event which i is beyond the control of the suppprting organization, such
K :‘*as foss of exemptlon substantnal failure-or abandonment of operations; or dissolution. of

, fhe publldy supported: orgamzatlon or ofganizations deSIgn inthe artlcles

i 'r

E:%‘ | Rev. Rul. 80-207, 1980-2-C.B. 193 held that for purpos .of classifi aatlon as a
L suppomng organization undar section.509(a)(3).of the. Code, a employee ofa
i S keorporatmn owned (over.35' percent) by-a substantial .contributor, a disqualified person,
| ; Lwnll be:considered: under the mdlrect control ofa dlsqualrﬁed person for. purposes of the.
{ It eontrol test. ' _

t: 3 Rev Rul. 80—207 :provides the follownng analysus

S :Because ong of the ergamzatxon 'sidirectors is a disqualified person and neither- .
- the, dlsquahﬁed person.nor any other director has a vetolpower over the o
L eorganizanon s actions; the organization is not directly controlled: by a disqualifie ed A
.. .person under section-1.509(a)-4(j) of the regulations. However, in determining

- whether an: organizatron is indirectly controlled by one of more disqualified
o .persons one circumstance to'be considered is whether & disqualified person isiin.

L T Lapresilon tval ﬂuence the' decrssons of members of the rganization's govemu. o
t S R body who are- not themselves dnsqualrﬂed persons :

1 . Rev.Rul 76-197, 1970-1 G.B. 204, holds that a newly,cfeated organization did . -
[ . snot qualrfy for status asasuppomng organization under sect 509(a)(3) rather it was

; ’classrﬁed as a private foundation. The facts of the Ruling provide, in part, that the

) S o:gamzatuon will _pay nts future income, until a specific dollar nt has been paid, to’

o specn" ied: public charities. .coming under section 509(a)(1) or (aX2) of the Code named i in .

¥ SRS ’rts articles of orgamzatlon After payment of a specific amount specified public '

K =§chant1es .the organization will dissolve and distribute the remaihing assets to such e
L . 1,public charities that a-contributor to- the organization named in the organization’s articles . ..
T I of organization selects: iRev:Rul. 78-197:concludes that the subject organization, after .~ . .~
) SR A payment of the specific amount was not required by its articles of organization to

: support public:charities that are. desngnated by name. Becausg the organization was - oo
? ’not orgamzed fo support specxﬂed orgamzahons stwas hota support:ng orgamzatnon T
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'ANALYSIS

Sl persons ‘one of whom is appointed by the primary charity and .
i '_‘members -of the SN family. 'In addmon to the “Board”, the Tjrust document names a -
.t {Trustee? who is a substantial contributoriand thus a disquali
P 4946(a)(1)(A) of the Code. The “Trustee” is granted: significant

D 1as to: dlstnbutions and even as to Trust admnmstraﬁon
)

rd” consisting of five .
of whom are

Your Trust document underArt:cle 11, estabushesa '

‘person under section

SH As mdxcated in the facts Atticle 2.2.2. of the Trust docum t provides that if the .

iBoard makes no directions.to. the ‘Trustee” as to distributions tg designated charities, .

co the Trustee shall make such:-distributionsi as in his “sole-and absolute discrétion shall .-
- Edetermme " I other words, by.not’ acting, the Board is allowed tto tum over control of : 1

A;the Trust to the “Trustee.” Since the “Trustee” is a DP, this i is-ajclear violation of the
eontrol prOthItIOﬂ under, section 1 509(a)4(j) of the ragulabon The same.problem -

ercised by the

iappears:again;:in Artlcle 2.2.3. Further examples of the control
“Trustee’ at the! expense of the Tnist's Board are the powers.granted:to the *Trustee”

: :cto have: the authority to’ override the Trustee with respect to theipowers: granted in-

. .»Amcle 2:6,:such power and authority is exercised only if the
. the Trustee. The language of Arucle 2.6., providing that such powers “may” be

: :-.xexerclsed by the Board, suggests that thepowers asa practn matter, will mostly be

S E exercrsed by the Trustee :

“‘-‘H | As set forth in the facts, the Trustee has the power under

le.2.4 to determme,

.- {inthe Trustée's. sole and complete discretion, that if the Trust ig toa small to

. feconomically administer, the Trustee shall distribute e Trst |
: toutright and free of trustto such organization or organizations
" $470(c)(2) as the Trustee shall determine.: The power of the.Ti
g ;a clearand unamblguous violation of the requirements impg

UG inits enhrety
described in sedtion';

on supporting

in.paragraph 2.4 i Is '

_ substan’aal authorrty .

:, ‘iunder Aticles 2.6, 2.11,:and 2.12 of the trust document.- While the Board would appear
rdchoosestooverridé R R

o orgamzatrons ‘There is no proviso as.to a Board direction, and the Trustee’s discretion -+ 7

' :as to' chafitable recipients is not limited to the designated chari
- | violation; of the controt prohrbmon by disqualified persons as di
. paragraphs (see section1.509(a)4(j)(1) of the regulations), but it is a clear violation of
. rthe organization test under section' 509(&)4(d) of the regula ions limiting support to -
2 specaf ed desrgnated channes .

. Thisisnotonlya-
ssed in the precedmg

kmd of discretion the Service held was disqualifying in Rev. Rul. 79-197, supra. The -

; 'facts of that ruling indicate that a newly created organization will pay its future income

l.|

§.., untll a specn‘ ic, amount has been paid fo specrf ed. orgamzatxon that are named in its,

' Thns kind and amount of discretion in the Trustee, a dzsqu lified party, is ‘exactly the "

R A B
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. ; iémclesof orgaiqizaﬁqn;g After the organization has paid out the
1§upported organizaﬁon;.;he~.$uppogﬁng organization will dissolv

. jassets.to'such: charitable organizations.that a contributor name!

: |Rev. Rul,79-197 holds that the:organization is not required'by
= 'to support organizations| designated by name. This is precisel

. (organization by virtue'of Artidle 2.4.
-..ierganizations designated by name.at any time th_at'the-'l.'mstee

' {document allowed. the trustee to transfe
i .|designated charity when, in the trustee’s Cha
.+ junnecessary, undesirable, impracticable or no longer.adapted
. ipublic. The.court found that suth lan
- Isection 1.509(a)4(d)(4)(i)(a) of the reg
1 terucialfactor in the court's decision in:

[RUE AN

- ':zggpeciﬁ'e,d'designated charities only under certain situations and
" idocument contains. specific.language allowing for such discreti

+'-4no suéh lahguage.

. ‘Board, diteclyor indirectly;
* lis controlled by disqualified pers
. S andding director of the

You are not required by
all be terminated: K

(|} Asdiscussed, the Trustee's powers also violate the sectio
itest. :In; Quarrie Charitable Fund v. U.S. 603 F.2d 1274 (7" Ci
r the income to a chari

discration, the chari

guage failed the.organiza
ulations. Just as discret
the Quarie case, the dis

| jarticte 2.4 violates the organizationaltést as to your organization.
SO : S . ' : P

i

Settion 1:509(a)4(d)(4)(i)(a) of the regulations Hliow.a

. . 'Retﬁming; to the- control test, disqualified persons areina position to control the - . & .
for several additional reasons. Th initial . Board of Directors -~ - .

persohs,-Twoiof your trustees-are

. iapplication process for 501(c)3) exemptior, This refationskiip

- ibe under.the Influence of the Drext
:.j207,'supra. Under the facts, three
s

ol
HE
I

:-~I’=' .

. iprimary. charity and two ‘Board. members consist of family mem
. -(Family.. The other two-Board members are named
“'shall occuir with respéct o these two named mem

;EB:oard members, these DP members.may either exercise majo
i selection.of the vacant Board-members (if they ho
-',.{&,aixfe_rcise control by having a veto power in that

E -
R L .
.:|§ " 'h ot

i ’
i :
D ,
i :

ers similar to the situation d
of the five members of the

disqualified persons or-under‘the influence of disqualified perso

Finally, under the.control test, there is the-additional p

imernbers:of the Board. Under Atticle 3.1.3., one Board memt
{

A : bers, the va
\majority vote of the remaining Board. Since the remaining Boa

Id a‘two to on
their two votes

financial planning firm.that isjassisting you in tiié LT

in Article 3.1.3. but when a vacancy - |

s |
. It
ot H
o HE

h L] |

i [ |
. T
. .
. ! H
[ oo
H

specific amount to the - ' . |
S and it will distribute fts - ¢ - ;
d-in its articles selects.. ' |
articles to be operated - - - ‘
e case with your SR |
rarticles to support -+ .-+ .
etermines that the trust ...~ ~

th

509(a)(3) organization: -
1979) the trust. - - L
other than the .

le uses shall become:

the needs of the -

nal requirement of -

n of the trustee was a

etion of the Trustee In

nge of support of '
nly when the trust AR
. Your Trust containg " '

Psandathird SEN . =% ..

uts him in a position to x H
ribed in Rev. Rul. 80- [ i+
rd are either - Con e
S. : crEr

of selecting new
is appointed by the
rs of the Drexler

ncy is filled by a
d consists of two DP

control of the T
majority) orthey may . .. . ..
etthe two votes of the = .7 . .
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n—DE.’; Bpardf .rnerfwb'éfrg.:? -Section 1.‘509.(;)-4(})(1) ofthé.'reg'.ula?or_is, supra. .
' you are controlled by, your donors
it ¢ re tied up in an unsecured loan. In add
{.jlc:.)‘thet'? members of your board are appeinted for life.

s that a substantial .
ition,. your donors and

" . Afuither indication that
" ramount of your assets a

e v vy =Ty g = ep e o

.f--'{:I(f')oncl_iJéipn: . ‘ o
il Accordingly, your:organiZationjs controlled by disqualified persons within the

‘}JA _meaning: of section 50
. lorganiZation test. "
- "’ E l'n';su'mmary, your organization fails.tb quatify unde_,r sectxor
- 1-inthat it fails to qualify under the “attentiveness test”,

(a)(3)(C) of the Code, and fails the section 509(a)(3)

 509(a)(3) of the Code:
| , the organizational test, and the

. 1 fcontrol test

t

| Determinations
15 :

. L. Insummary, youdo not-qualify for tax exemption as an g
i .{section:501(c)(3) of the:Code.. Nor, separately, are you'exclud
i #foundation status under. section.509(a)(3)-of the Code. You m
siTetums., L 3 : : ] S

rganization described’in * - .
dfrom‘privat.e‘ . T
tfile federalincome tax: . .* -

i ‘.'Qqn,t:ribu_tip'ns. to jy'o.u are not deductibie under section 17§j of the Code.

S
r

s ;reasoning.. This statement, signed by ¢n

"'-Y.oi:; have the'right fo. protest this ruling i you believe it is ir ,
uld:stbmit a: statement of your views to this office, with a full explanation of your

e-of youz Mfsere; 108t be stbmitted within'30

mect. To protest; you .\:.ii .

- {days from the. date of this letter., You also have a rig

htto a conference in this office after . 1. . |

1¥our statement is.submitted. -You must request the conference, if you want one; when g
you file:your protest statement. If you ‘are to be represented by someone who.is not one PR
. iof your officers, that person will need to file a proper power of attomey and otherwise i

* {qualify-under our Canferérice and Practices Requirements. . '

-

If you do not protest this ruling'in a timely mannér, it will be{ considered by the
mal, Revenue Service as:a failure to exhaust available. administrative remedies, - - L
Section 7428(b)(2) of the Code provides, in part, that a declaratpry judgement or decree " -
, ,-;dn‘deri‘t:hijs section shall not be issued in any proceeding unless the Tax Court, the -~
. [United :States Court of Féderal Claims, orthe District Court of the United States for the
- Eistrict of:Columbia detefmines that the organization involved has exhausted ;
administrative remedies available to it within the Intemnal Reventie Service..
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‘ If we do not hear from you: wrthxn 30.days, this- mlmg \mll
f“'nwrll be forwarded to the.Ohio. Tax Exempt and-Government £
Thereafter any:quéstions about your federal income tax status
“that office, either by calling 877-829-5500. (a tol} free number)
(correspondence to: Internal Revenue Setvice, TE/GE Cu
: §2508 Cincinnati, OH 45201. The appropriate State Qiﬁcrals i
P tactron lrt accordance with. Code sectxon 6104(c). ' '

) l

should be directed to
sending ;
Service, P.O. Box
‘be notified of this

} | When sendmg additicnal letters to us with respect o th:s case, you will- expedite”
‘t'herr recelpt by using. the followmg address: :
frooo.
‘. i "

“Intemal Revenue Sefvice. : , ' N
SN T:EO:RAT:4 L L

' ‘?-;;§‘ " . 1111 Constitution Ave, N:W. Lo : h
I Washlngton DC 20224

i Ifyou have any questnons please contact the person whoTe' name and telephone . - -
number are’ shown in the. headmg of thls. letter : '

-fSinccrcly, - o :i.

(Signed) Gerald V. Sack . - ..

" Gerald V| Sack ' ey

‘ Manager Exempt Orgamzatlons CE e
Techn cal Group 4 -

e ’ KRR S S




